IN THE DISTRICT IN AND FOR TULSA COUNTY

STATE OF OKLAHOMA


THE STATE OF OKLAHOMA, 

)







   
)





Plaintiff,
   
)







   
)

vs.




   
)
Case No. CF-2003-1612






   
)


CEDRIC LUMAR JENKINS,

)

CLEON CHRISTOPHER JOHNSON, 
)

And RONALD STEVEN MASON, JR. 
)




Defendant.
   
)

MOTION TO PAY ATTORNEY FEES IN ACCORDANCE

 WITH THE REQUIREMENTS OF STATE V. LYNCH

COMES NOW the Kevin D. Adams and moves this Court to pay Counsel in accordance with the directives set out by the Oklahoma Supreme Court in State v. Lynch, 796 P.2d 1150 (1990). In support of the motion Counsel shows the Court the following: 

PROCEDURAL BACKGROUND

1. Kevin D. Adams, attorney for the Defendant, was appointed as Conflict Defender on the 29th day of April, 2003 to defend Ronald Mason on the charge of first-degree murder. (See Attached Exhibit A) 
2. The order appointing Counsel contains a waiver that states “The conflict Defender understands that a sum not exceeding $1500.00 is all-inclusive and he or she waives any claims for extraordinary expenses or any hourly expenses claim authorized under the Oklahoma Statutes or any claim pursuant to State v. Lynch, 796 P.2d 1150 (Okl. Cr. 1990).” (See attached Exhibit A)
3. The waiver contained in Counsel’s Order Appointing Conflict Defender is standard language typically included in all orders appointing conflict attorneys in Tulsa County. This language is inserted into all preprinted orders given to conflict attorneys (See Attached B) and mirrors the language in Rule CR 10.2 Rules of the District Court for the Fourteenth Judicial District. (See attached C) 
4. On October 17, 2003 the Court granted the Defense’s motion to Quash and dismissed the charges against the Defendant, Ronald Mason.  

5. On November 24, 2003 court appointed Counsel Kevin Adams filed a motion requesting attorney fees in the present case. In the motion filed on November 24, 2003 Kevin D. Adams attorney for the defendant correctly represented to the Court that he worked a minimum of 72 hours on the above captioned case. (See attached Exhibit D)
6.  This was a very complicated case. The defendant was charged with first-degree murder. There were two co-defendants conjointly charged. There were 401 pages of written discovery, 13 audio cassette tapes and 4 videos. (See attached Exhibit E) The preliminary hearing in this matter was passed three separate times and when the preliminary hearing finally did occur it went into the second day. 
7. On November 24, 2003 the Court signed an order awarding Defense Counsel $350 or an average of $4.86 per hour for the time that counsel worked on this case. (See attached Exhibit F)
8. Counsel has filed the Court’s Order Allowing Attorney Fee but has taken no action to submit the order for payment. 
LEGAL BASIS FOR THIS MOTION

The amount of pay that court appointed attorneys are to be paid was decided by the Oklahoma Supreme Court in State v. Lynch, 796 P.2d 1150 (1990).  In that case the Oklahoma Supreme Court adopted a uniform fee schedule. 

¶20 The State of Oklahoma has the obligation to furnish counsel for indigents charged with: felonies; misdemeanors when imprisonment upon conviction is a real possibility; juvenile proceedings which may result in commitment to an institution; mental health matters;29 contempt proceedings;30 and guardianship matters.31 The State also has an obligation to pay appointed lawyers sums which will fairly compensate the lawyer, not at the top rate which a lawyer might charge, but at a rate which is not confiscatory, after considering overhead and expenses. The basis of the amount to be paid for services must not vary with each judge; rather there must be a statewide basis or scale for ascertaining a reasonable hourly rate in order to avoid the enactment of a proscribed special law.32 
¶21 We find that the most even handed approach in setting fees is to tie the hourly rate of the counsel appointed for the indigent defendant to the hourly rate of the prosecutor/district attorney and the public defenders.33 
¶22 Before the 1988 amendment to 19 O.S.Supp. 1988 § 215.30 (B)(2), the salary of a district attorney was based on population in the district. After the amendment, the statute provided that all district attorneys receive the same salary - $56,180.00 per year or $29.26 per hour. We find that the trial court may award the attorney from $14.63 to $29.26 based on the attorney's qualifications. This range is tied to the salary range paid to assistant district attorneys' and the district attorneys.34 (As a matter of course, when the district attorneys' and public defenders' salaries are raised by the Legislature so, too, would the hourly rate of compensation for defense counsel.) The overhead and the litigation expense of the district attorney are furnished by the state. In order to place the counsel for the defense on an equal footing with counsel for the prosecution, provision must be made for compensation of defense counsel's reasonable overhead and out of pocket expenses.

State v. Lynch, 796 P.2d 1150, Para. 20 through Para. 22 (1990) Emphasis Added. 


In the conclusion of State v. Lynch the Court went on to explain its reasoning and  to make it clear that the fee schedule adopted by the Court in State v. Lynch would uniformly apply to all seventy-seven counties. 
We must also adopt guidelines for the trial courts to follow in setting fees for representation of indigent defendants in all cases where the state of Oklahoma is required to provide such representation in order to avoid the unequal, erratic, unconstitutional taking of private property which might occur if fees are set by a different formula in each of the state's seventy-seven counties. We find that our constitutional duties are met by assuming this responsibility rather than by delegating it to [796 P.2d 1164] administrative personnel who are answerable neither to the constitution nor to the people.
State v. Lynch, 796 P.2d 1150, Para. 28 (1990) 

STATE V. LYNCH WAIVER: VOID AS AGAINST PUBLIC POLICY
Counsel freely concedes that he signed the waiver included in the Order appointing him to this matter. However, counsel believes the waiver is void as against public policy. (Scott v. Beams, 122 F. 2d 777, 1941) Counsel believes the waiver injures confidence in administration of law (Sheppard v. Farmers Ins. Co., Inc., 678 P.2d 250, 1983 OK 103), clearly prejudices the public interest (Johnston v. J.R. Watkins Co., 157 P.2d 755, 195 Okla. 341, 1945 OK 123), tends clearly to injure confidence in the administration of law and undermine security of individual rights (Anderson v. Reed, 270 P.854, 133 Okla. 23, 1928 OK 268, Fisher v. State, 736 P.2d 1003, 1011 OK CR 1987), and contravenes an established interest of society (Huber v. Culp, 149 P. 216, 46 Okla. 570, 1915 OK 366).  
As stated by the Supreme Court in State v. Lynch it is the duty of the bar to engage in pro bono legal representation and to represent indigents at rates drastically under the market value of the lawyer’s skills and services. State v. Lynch, 796 P.2d 1150, Para. 18 (1990) 
Counsel is very aware of his duty to accept pro bono legal representation and appointments at rates that are drastically below the market value of his skills and services. Within the last year Counsel has represented numerous indigent defendants as court appointed counsel. Counsel has even gone so far as to try a first-degree murder case on a pro-bono basis. 
However, as stated by the Court in State v. Lynch “We also recognize that at this time voluntary services are insufficient to accommodate the right of indigent citizens to the effective assistance of counsel where that right is implicated.” State v. Lynch, 796 P.2d 1150, Para. 19 (1990). In defense counsel’s opinion the system of paying conflict Court appointed attorneys in Tulsa County is equivalent to relying on voluntary services from attorneys and affects the quality of representation that most indigent defendants receive. 

Counsel is willing to do his part in providing legal representation to indigent defendants; however Tulsa County District Court must also share in this burden. Under the current compensation scheme Tulsa County District Court is shirking its responsibility to the indigent defendants of this county and the quality of legal representation that these defendants receive suffers as a result. 
AMOUNT OF FEE REQUESTED 
In State v. Lynch the Oklahoma Supreme Court established a the basis to be used in the payment of fees for Court Appointed Counsel. 
¶22 Before the 1988 amendment to 19 O.S.Supp. 1988 § 215.30 (B)(2), the salary of a district attorney was based on population in the district. After the amendment, the statute provided that all district attorneys receive the same salary - $56,180.00 per year or $29.26 per hour. We find that the trial court may award the attorney from $14.63 to $29.26 based on the attorney's qualifications. This range is tied to the salary range paid to assistant district attorneys' and the district attorneys.34 (As a matter of course, when the district attorneys' and public defenders' salaries are raised by the Legislature so, too, would the hourly rate of compensation for defense counsel.)
State v. Lynch, 796 P.2d 1150, Para. 22 (1990)

At the time that State v. Lynch was issued District Attorney’s received a salary of $56,180 per year. The Court determined that the equivalent hourly rate of a District Attorney was $29.26 per hour and that the trial Court “may award an attorney from $14.63 to $29.26” per hour based on the attorney’s qualifications. ($14.63 was 50% of the full hourly rate of a district attorney.)


As the Court stated in Lynch once the district attorney’s salaries are raised so to would the hourly rate of defense counsel. Prior to July 1, 2003 a district attorney was paid $85,000 per year. Beginning on July 1, 2003 district attorneys began receiving salary equal to 98% of a District Judge or $93,980 per year. The current hourly rate of the district attorney is $48.95 and 50% of the hourly rate is $24.47. The hourly rate of the district attorney prior to July 1, 2003 was $44.27 and 50% of that rate was $22.14. 

Therefore, Counsel request that he be paid between $22.14 and $44.27 per hour for the hours he worked on this case prior to July 1, 2003. (Counsel worked 29.30 hours on this case prior to July 1, 2003) And between $24.47 and $48.95 per hour for the hours he worked on this case after July 1, 2003. Or between $1,693.57 and $3,387.28.
 Counsel is aware that State v. Lynch provides for the recovery of overhead expenses and has chosen not to seek recovery for these expenses in this case. 

In State v. Lynch, the Supreme Court stated that the amount of the award would depend on the attorney’s qualifications. Counsel respectfully request that he should be paid towards the greater end of the scale rather that the smaller end because of Counsel’s qualifications listed below. 


Since May of 2002 Counsel has tried nine felony jury trials and won six acquittals. Including acquittals in 2 first-degree murder cases and a Federal drug conspiracy case. In November of 2003 defense counsel was awarded the Clarence Darrow Award from the Oklahoma Criminal defense Lawyer’s Association. Recently defense counsel received a “BV” rating from Martindale Hubbell despite begin licensed to practice law less than three years. 
WHEREFORE counsel for the Defendant, Kevin Adams, request this court to enter an Order directing the Court Clerk to pay Kevin D. Adams an attorney fee for his representation of the Defendant in this matter. 

Respectfully Submitted,






















_____________________________
Kevin D. Adams, OBA# 18914

1717 S. Cheyenne Ave

Tulsa, OK 74119 



(918) 587-8100




� ($24.47 x 42.7 hours after July 1, 2003 + $22.14 x 29.3 hours before July 1, 2003= total $1,693.57) and ($48.95 x 42.7 hours after July 1, 2003 + 44.27 x 29.3 hours before July 1, 2003=$3,387.28). 








