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STATEMENT OF RELATED APPEALS

This case previously reached this Court in U.S. v. Williams, Appeal No. 06-

5036, reported at 511 F.3d 1044 (10th Cir. 2007).  In that appeal, this Court

remanded the case to the district court for dismissal and ordered the district court to

determine whether such dismissal would take place with prejudice to filing the case

a second time.  The district court ordered the case dismissed without prejudice in a

decision reported at  U.S. v. Williams, 532 F. Supp.2d 1323 (N.D. Okla. 2008). 

Mr. Williams appealed that decision in U.S. v. Williams, Appeal No. 08-5116,

which is currently pending in this Court.  

Following the district court’s decision to dismiss the case without prejudice,

the case was filed for a second time. This appeal seeks review of a number of

decisions made in that second incarnation of the  prosecution.

JURISDICTION

28 U.S.C.  § 3231 conferred subject-matter jurisdiction on the district court.  

28 U.S.C. §1291 and 18 U.S.C. § 3742(a) confer subject matter jurisdiction on this

Court.  The final judgment was entered on the docket sheet of the district court on

July 30, 2008 (Docket No. 49). The Notice of Appeal was entered on the docket

sheet of the district court on August 1, 2008 (Docket No. 50).  This appeals a final

judgment. Between this appeal and the appeal in U.S. v. Williams, Appeal No. 08-

5116, all issues between the parties will be disposed of.
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ISSUES PRESENTED FOR REVIEW

The primary issues in this appeal are whether Mr. Williams was afforded an

adequate opportunity to challenge the credibility of his chief accuser, both at trial

and in pretrial proceedings and whether the sentence imposed on him was

unconstitutionally disproportionate.  

STATEMENT OF THE CASE
AND STATEMENT OF FACTS

        Officer Jeff Henderson of the Tulsa, Oklahoma, Police Department obtained a

search warrant for a residence located in the 3800 block of South 128th East

Avenue in Tulsa, Oklahoma on or about July 27, 2004.  Officer Henderson used

some highly questionable boilerplate assertions in the affidavit he used to obtain

the warrant. 

The residence was searched. Some drugs, a revolver and Mr. Williams were

found to be present.   Mr. Williams was arrested and taken to a police station.

After some negotiations between the police and Mr. Williams, during which

Mr. Williams apparently executed a blank “confession” (See Dkt. No. 83, Exhibit

“B” in U.S. v. Williams, Case No. 04-CR-167-HDC in the United States District

Court for the Northern District of Oklahoma, the case from which Appeal Nos. 06-

5036 and 08-5116 were generated). He was released directly by the police that very

night (See U.S. v. Williams, Case No. 04-CR-167-HDC in the United States
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District Court for the Northern District of Oklahoma, the case from which Appeal

Nos. 06-5036 and 08-5116 were generated Trial Transcript, Vol. I, P. 147, Ln. 22-

P. 148, Ln. 1). 

A little more than a couple of months later, on October 5, 2004, Mr.

Williams and a fellow named Ted Ford were parked in a car on the street at 1300

North Denver Avenue, in Tulsa, Oklahoma.  The police searched the car and found

drugs.  Mr. Williams, despite a gambit at renewing negotiations with the police,

was arrested once and for all.

A Grand Jury indicted Mr. Williams a couple of days later, on October 7,

2004,  for drug trafficking and gun charges (See U.S. v. Williams, Case No. 04-

CR-167-HDC in the United States District Court for the Northern District of

Oklahoma, the case from which Appeal No. 06-5036 and 08-5116 were generated,

Dkt. No. 1). 

Mr. Williams promptly moved for dismissal on the ground of mistaken

identity ( U.S. v. Williams, Case No. 04-CR-167-HDC in the United States District

Court for the Northern District of Oklahoma, the case from which Appeal No. 06-

5036 and 08-5116 were generated;  Dkt. No. 6). Some of the predicate felony

convictions listed in the Indictment had been obtained against a different DeMarco

Williams.

 That issue  would continue to dog the integrity of the proceedings. 
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The Government confessed error (U.S. v. Williams, Case No. 04-CR-167-

HDC in the United States District Court for the Northern District of Oklahoma, the

case from which Appeal No. 06-5036 and 08-5116 were generated;  Dkt. No. 15),

and on November 3, 2004, a Grand Jury re-indicted Mr. Williams in a Superseding

Indictment alleging the same charges (U.S. v. Williams, Case No. 04-CR-167-

HDC in the United States District Court for the Northern District of Oklahoma, the

case from which Appeal No. 06-5036 and 08-5116 were generated,  Dkt. No. 8),

while omitting some of the erroneous allegations included in the original

Indictment.  

Mr. Williams filed the first of what would turn out to be  many motions

attacking the search warrant during this period (See U.S. v. Williams, Case No. 04-

CR-167-HDC in the United States District Court for the Northern District of

Oklahoma, the case from which Appeal No. 06-5036 and 08-5116 were generated,

Dkt. Nos.  5, 12, 13,  31, 49).  All were denied (U.S. v. Williams, Case No. 04-CR-

167-HDC in the United States District Court for the Northern District of

Oklahoma, the case from which Appeal No. 06-5036 and 08-5116 were generated; 

Dkt. Nos.  32, 58).

Seven months later, on  June 15, 2005,  the Government filed a 21 U.S.C. §

851(a)(1) Enhancement Information alleging that Mr. Williams had previously

been convicted of certain crimes, and that because of them, a life sentence would
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be pursued in the event of a conviction (See U.S. v. Williams, Case No. 04-CR-

167-HDC in the United States District Court for the Northern District of

Oklahoma, the case from which Appeal No. 06-5036 and 08-5116 were generated;

Dkt. No.  45).

Four months later, on October 24,  2005, Mr. Williams went to trial.  

In the year between his indictment and trial, Mr. Williams experienced

difficulty finding a lawyer with whom he could get along (See U.S. v. Williams,

Case No. 04-CR-167-HDC in the United States District Court for the Northern

District of Oklahoma, the case from which Appeal No. 06-5036 and 08-5116 were

generated; Dkt. Nos.  19, 25, 27, 28, 29, 39, 43, 44, 46, 48, 51, 54).  During that

time, he never waived his right to a speedy trial, but one of Mr. Williams’s lawyers

did have the presence of mind to have Mr. Williams execute a waiver of the time

period it took the court to replace that particular lawyer (See U.S. v. Williams,

Case No. 04-CR-167-HDC in the United States District Court for the Northern

District of Oklahoma, the case from which Appeal No. 06-5036 and 08-5116 were

generated; Dkt. No. 37). Mr. Williams moved to dismiss the case on Speedy Trial

grounds (See U.S. v. Williams, Case No. 04-CR-167-HDC in the United States

District Court for the Northern District of Oklahoma, the case from which Appeal

No. 06-5036 and 08-5116 were generated;  Dkt. No.  55), and that motion was

denied on the ground that the limited waiver referred to above (See  U.S. v.
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Williams, Case No. 04-CR-167-HDC in the United States District Court for the

Northern District of Oklahoma, the case from which Appeal No. 06-5036 and 08-

5116 were generated;  Dkt. No. 37)  was valid for as long as it took Mr. Williams

to find a lawyer who was “...ready for trial.” (U.S. v. Williams, Case No. 04-CR-

167-HDC in the United States District Court for the Northern District of

Oklahoma, the case from which Appeal No. 06-5036 and 08-5116 were generated;

Transcript of Hearing of September 15, 2005, Page 4, Ln. 19-25 through Page 5,

Ln. 1-9).

In the course of trial preparation, one of Mr. Williams’s lawyers and a

private investigator discovered that a portion of Officer Henderson’s departmental

disciplinary record (See U.S. v. Williams, Case No. 04-CR-167-HDC in the United

States District Court for the Northern District of Oklahoma, the case from which

Appeal No. 06-5036 and 08-5116 were generated; Exhibits “F” and “G” to Dkt.

No. 82) and his practices regarding the contents of affidavits he submitted in

support of applications for search warrants (See U.S. v. Williams, Case No. 04-CR-

167-HDC in the United States District Court for the Northern District of

Oklahoma, the case from which Appeal No. 06-5036 and 08-5116 were generated;

Exhibits A, C, D,  E and F to Dkt. No. 82) were troubling. 

Officer Henderson had lied to his dispatcher about his location in order to

hide it so that he could vindicate a personal grievance.(See U.S. v. Williams, Case
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No. 04-CR-167-HDC in the United States District Court for the Northern District

of Oklahoma, the case from which Appeal No. 06-5036 and 08-5116 were

generated, Exhibit “F” to Dkt. No. 82). It also appeared from what little

information Mr. Williams’s team could gather that Officer Henderson had been

written up for knowingly putting false information onto a probable cause affidavit

and for lying in an internal affairs investigation (See U.S. v. Williams, Case No.

04-CR-167-HDC in the United States District Court for the Northern District of

Oklahoma, the case from which Appeal No. 06-5036 and 08-5116 were generated

Page 4 of Exhibit “B” to Dkt. No. 74).  When Mr. Williams was asked about

certain items set forth in the search warrant affidavit, he confirmed that there were

some troubling inaccuracies present. Specifically, it was  impossible for an

informant meeting the description of the one set forth by Officer Henderson to

exist (See U.S. v. Williams, Case No. 04-CR-167-HDC in the United States

District Court for the Northern District of Oklahoma, the case from which Appeal

No. 06-5036 and 08-5116 were generated, Exhibit “B” to Dkt. No. 82). 

Based on the striking similarities in affidavits Officer Henderson submitted

to obtain search warrants, Officer Henderson’s documented propensity to not be

completely candid and Mr. Williams’s unequivocal and incredulous denial that an

informant meeting the description of the one set forth in  the relevant search

warrant affidavit could actually exist, Mr. Williams moved the court to conduct an
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in camera, ex parte hearing. (See U.S. v. Williams, Case No. 04-CR-167-HDC in

the United States District Court for the Northern District of Oklahoma, the case

from which Appeal No. 06-5036 and 08-5116 were generated; Dkt. No. 82). Mr.

Williams moved to have Officer Henderson and the informant produced in camera,

ex parte, to determine if: (1) the informant actually existed, (2) if he was who

Officer Henderson said he was and (3) if he said what Officer Henderson indicated

he said in the affidavit for the search warrant. If the answer to any of those

questions was “no”, then a full Franks hearing was contemplated.  That motion was

denied (See U.S. v. Williams, Case No. 04-CR-167-HDC in the United States

District Court for the Northern District of Oklahoma, the case from which Appeal

No. 06-5036 and 08-5116 were generated Dkt. No.  92).

Based on the same factors, Mr. Williams also moved to simply have the

informant identified (See U.S. v. Williams, Case No. 04-CR-167-HDC in the

United States District Court for the Northern District of Oklahoma, the case from

which Appeal No. 06-5036 and 08-5116 were generated, Dkt. No. 84).   That

motion was denied (See U.S. v. Williams, Case No. 04-CR-167-HDC in the United

States District Court for the Northern District of Oklahoma, the case from which

Appeal No. 06-5036 and 08-5116 were generated, Dkt. No.  92).

Because of the questions regarding Officer Henderson’s credibility, Mr.

Williams moved for the district court to issue a subpoena duces tecum to the Tulsa
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Police Department for Officer Henderson’s disciplinary file in order to obtain and

fully analyze all available Brady material. (See U.S. v. Williams, Case No. 04-CR-

167-HDC in the United States District Court for the Northern District of

Oklahoma, the case from which Appeal No. 06-5036 and 08-5116 were generated,

Dkt. No. 74). Despite having previously indicated that such material qualified as

Brady material (See U.S. v. Williams, Case No. 04-CR-167-HDC in the United

States District Court for the Northern District of Oklahoma, the case from which

Appeal No. 06-5036 and 08-5116 were generated, Transcript of Hearing of

September 21, 2005, Page 8, Ln. 17), the district court denied that motion (Dkt.

No. 77).

As set forth above, Mr. Williams engaged the police officers who arrested

him in negotiations (SeeU.S. v. Williams, Case No. 04-CR-167-HDC in the United

States District Court for the Northern District of Oklahoma, the case from which

Appeal No. 06-5036 and 08-5116 were generated, Dkt. No.80 , Exhibits A-I, esp.

I). Mr. Williams moved to exclude statements he made during such negotiations

from evidence at trial (SeeU.S. v. Williams, Case No. 04-CR-167-HDC in the

United States District Court for the Northern District of Oklahoma, the case from

which Appeal No. 06-5036 and 08-5116 were generated, Dkt. No. 80 ). That

motion was, for the most part, denied as well (See U.S. v. Williams, Case No. 04-

CR-167-HDC in the United States District Court for the Northern District of
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Oklahoma, the case from which Appeal No. 06-5036 and 08-5116 were generated,

Dkt. No.  92).

Mr. Williams also challenged the blank “confession” which he had signed in

July, 2004 (in exchange for being able to go home that very night), by moving for

a Jackson v. Denno hearing (See U.S. v. Williams, Case No. 04-CR-167-HDC in

the United States District Court for the Northern District of Oklahoma, the case

from which Appeal No. 06-5036 and 08-5116 were generated, Dkt. No.  83).  The

Court never held such a hearing despite that request, and a renewed request for and

discussion of it immediately prior to trial (See U.S. v. Williams, Case No. 04-CR-

167-HDC in the United States District Court for the Northern District of

Oklahoma, the case from which Appeal No. 06-5036 and 08-5116 were generated,

Trial Transcript, Volume I, Page 3, Ln. 22 through Page 8).

Despite the objections set forth above, most of the statements made to the

police in the course of negotiations were admitted into evidence. Prosecution

witnesses repeatedly referred to the “confession” but it, thankfully, (despite a note

from the jury asking to see it), was never admitted. At trial, Mr. Williams was

precluded from impeaching Officer Henderson’s credibility by cross-examining

him about his disciplinary record. The jury was allowed to hear that the State of

Oklahoma had officially determined that the drugs present in the car with he and

Mr. Ford in fact belonged to Mr. Williams. There was no evidence admitted on one
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element of one of the crimes charged, the 18 U.S.C. § 924(c)(1)(A) (i)  charge, for

possessing a gun in furtherance of a drug trafficking crime.  Despite a request from

Mr. Williams for an instruction explaining that mere possession of a firearm by a

drug dealer was not enough for a conviction (Dkt. No. 97), and a note from the jury

seeking clarification of their function with regard to that charge, the district court

refused to issue that clearly proper instruction. 

The jury found Mr. Williams guilty on all charges.

Mr. Williams again denied that he was the person who had sustained the

convictions set forth in the 21 U.S.C. § 851 Enhancement Information (See U.S. v.

Williams, Case No. 04-CR-167-HDC in the United States District Court for the

Northern District of Oklahoma, the case from which Appeal No. 06-5036 and 08-

5116 were generated,  Dkt. No.  104). Mr. Williams’s lawyer obtained employment

records from Mr. Williams’s employers (See U.S. v. Williams, Case No. 04-CR-

167-HDC in the United States District Court for the Northern District of

Oklahoma, the case from which Appeal No. 06-5036 and 08-5116 were generated,

Dkt. Nos.  75 and 76) through subpoenas duces tecum  in order to prove this.  

Despite the earlier (confessed-to) problems with identity and a large quantity

of documentary evidence, (See U.S. v. Williams, Case No. 04-CR-167-HDC in the

United States District Court for the Northern District of Oklahoma, the case from

which Appeal No. 06-5036 and 08-5116 were generated, Exhibits A-Z to Dkt. No.
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104), that Mr. Williams in fact had a Social Security Number different  from the

person convicted of the predicate crimes in the Enhancement Information, the trial

court found that Mr. Williams was the person referred to in the cases set forth in

the Enhancement Information.

Prior to sentencing, Mr. Williams sought to have the unconstitutionally

disproportionate mandatory life sentence reduced (See U.S. v. Williams, Case No.

04-CR-167-HDC in the United States District Court for the Northern District of

Oklahoma, the case from which Appeal No. 06-5036 and 08-5116 were generated,

Dkt. No.  111). The district court refused. 

Mr. Williams was sentenced to life imprisonment without the possibility of

parole and he timely appealed that decision.

This Court reversed the convictions on the basis of violations of the Speedy

Trial Act (18 U.S.C. § 3161 et. seq.), and ordered the district court to determine

whether to dismiss the case with prejudice or without prejudice. U.S. v. Williams,

511 F.3d 1044 (10th Cir. 2007).  

The district court ordered the case dismissed without prejudice (See U.S. v.

Williams, Case No. 04-CR-167-HDC in the United States District Court for the

Northern District of Oklahoma, the case from which Appeal No. 06-5036 and 08-

5116 were generated, Dkt. No. 154).  That decision is currently the subject of

Appeal No. 08-5116.
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Mr. Williams was re-indicted (Docket No. 2) on the same charges set forth

in the Superseding Indictment in the prior case (See U.S. v. Williams, Case No. 04-

CR-167-HDC in the United States District Court for the Northern District of

Oklahoma, the case from which Appeal No. 06-5036 and 08-5116 were generated,

Dkt. No.  8).

Many of the same things happened the second time around. There were

some exceptions, the most notable of which was the relative promptness with

which the case proceeded to trial.  Mr. Williams’s initial appearance was held on

March 10, 2008 (Docket No.  6) and the  trial was concluded April 25, 2008

(Docket No. 43).  Another one was that Mr. Williams was acquitted on one of the

counts the second time around (Docket No. 44).

Mr. Williams once again attempted to mount a challenge to Mr. Henderson’s

veracity.  Mr. Williams moved for disclosure of Mr. Henderson’s Tulsa Police

Department Internal Affairs history, or, alternatively, for ex parte, in camera

production of that information (Docket No. 17, making reference to the same

material at issue and sought in the first incarnation of this case). The district court

denied the motion insofar as it sought direct production, calling it “premature”

(Docket No.  27, Page 11; Transcript of April 8, 2008 Hearing, Page 50, Lines 13-

17), characterizing  Mr. Williams’s motion as one for production of Mr.
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Henderson’s “...personnel file1...” (Docket No. 27, Pages 10 and 11). The district

court again denied the motion at trial (Trial Transcript, Volume I, Page 61-62).  

The district court simply ignored the request for in camera review of that

material, and never ruled on it.

 Interrelatedly, Mr. Williams also moved once more for an effective way to

challenge the July, 2004 search.  Mr. Williams did this by moving for an ex parte,

in camera examination of the purported informant and Mr. Henderson, or

alternatively, for the disclosure of the informant’s identity (Docket Nos. 10, 12,

and 18, making reference to the same material at issue and sought in the first

incarnation of this case), prefatory to a Franks hearing. Mr. Williams continued

down this avenue by filing a motion to suppress based on  questions raised

regarding the procedures employed by Mr. Henderson in obtaining the warrant(s)

at issue .  (Docket Nos. 13 and 14, making reference to the same material at issue

and sought in the first incarnation of this case).

Case: 08-5117     Document: 01017228306     Date Filed: 11/17/2008     Page: 20



15

Mr. Williams also filed once more for a Jackson v. Denno hearing (Docket

No.  11), which was held (Docket No.  28) and the motion to throw out the

confession was denied (Docket No.  31).

The jury found Mr. Williams not guilty on Count II and guilty on the

remaining Counts of the Indictment (Docket No. 44).  Mr. Williams again pointed

out the unconstitutionally disproportion of his sentence (Docket No.  46), and once

again was rebuffed.

Mr. Williams once more received a sentence of life imprisonment for two

counts of conviction.

 SUMMARY OF ARGUMENT

        The district court once again deprived Mr. Williams of the ability to make a

meaningful challenge to the search warrant and his ability to effectively cross-

examine his chief accuser by denying him access to and the ability to introduce

impeachment material to which he was Constitutionally entitled.

ARGUMENT

Internal Affairs Material, Brady and Confrontation

The district court countenanced a violation of the rule of Brady v. Maryland,

373 U.S.  83 (1963)  by not requiring the production of impeachment material
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regarding Mr. Henderson, either for in camera inspection or to Mr. Williams

directly. 

The district court compounded that error by refusing to allow Mr. Williams

to cross-examine Mr. Henderson about his credibility at trial.

Decisions regarding the former, whether to conduct an  in camera review are

reviewed on appeal for abuse of discretion:

“A district court's decision to review certain documents in camera or ex
parte is reviewed for abuse of discretion...”

Estate of Trentadue ex rel. Aguilar v. U.S., 397 F.3d 840, 860 (10th Cir. 2005).

Review of the latter, restrictions on a Defendant’s Constitutional right to an

opportunity to conduct meaningful cross-examination, takes place on a de novo

basis:

“We review de novo whether a defendant's Sixth Amendment confrontation
rights were violated by cross-examination restrictions.” 

U.S. v. Montelongo, 420 F.3d 1169, 1173 (10th Cir. 2005).

As set forth above, Mr. Williams knew and demonstrated to the district court

that Mr. Henderson had credibility problems. Mr. Henderson had been disciplined

for not telling the truth as to his whereabouts (Docket No. 17, citing Exhibit A to

Dkt. No. 74 in U.S. v. Williams, Case No. 04-CR-167-HDC in the United States

District Court for the Northern District of Oklahoma, the case from which Appeal

No. 06-5036 and 08-5116 were generated )  and that he had been or was under

Case: 08-5117     Document: 01017228306     Date Filed: 11/17/2008     Page: 22



2It should be noted, as Mr. Williams pointed out to the district court (Docket
No. 17, Pages 4-5), that Mr. Williams was not asking for a ruling on the
admissibility of the allegation of lying on a probable cause affidavit or the
allegation of lying in an internal affairs investigation. Mr. Williams was
asking for review to determine if findings had been made determining that
Mr. Henderson had committed those acts. Unlike the documented instance in
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scrutiny for not telling the truth on a probable cause affidavit (Docket No. 17,

citing Numbered Paragraph 3, Page 4 of Exhibit B to Dkt. No. 74 in U.S. v.

Williams, Case No. 04-CR-167-HDC in the United States District Court for the

Northern District of Oklahoma, the case from which Appeal No. 06-5036 and 08-

5116 were generated) and in an internal affairs investigation  Id .2 

Such a showing easily met the standard for at least in camera production of

Mr. Henderson’s Internal Affairs files. Such production is required where, as here,

there was a “plausible showing” as to the existence and usefulness of the material

for impeachment purposes U.S. v. Impastato,535 F.Supp.2d 732, 738-39 (E.D. La.

2008); See  U.S. v. Runyan, 290 F.3d 223, 245 (5th Cir. 2002):

“However, a defendant seeking merely an in camera inspection
to determine whether a particular source contains Brady material need
only make a ‘plausible showing’ that the file will produce ‘material’
evidence.” 
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(citations omitted); See also Pennsylvania v. Ritchie, 480 U.S. 39, 58 n. 15 (1987).

The district court simply failed to rule on the request for in camera review of

Mr. Henderson’s Internal Affairs files.

The record does not contain any explanation for failure to rule on that

motion. It could be that the district court was simply relying on the police

department’s senses of virtue and fair play to conduct its own review (Docket No.

27, Page 11). If so, that was an abdication of the district court’s responsibility in

light of the “plausible showing” that relevant material would come to light.  

That the district court abdicated its responsibility is particularly true given

the conduct of the police department regarding Mr. Henderson’s IAD history. In

the first incarnation of this case, irrefutable evidence surfaced that Mr. Henderson

lied about his whereabouts to his dispatcher in order to vindicate a personal

grievance while on duty.  

Despite a specific request for Internal Affairs material touching on the

credibility of Mr. Henderson, and despite the Government no doubt asking the

police department for such material, the police department never produced it:

MR. HORN: Yes, Judge.  We—anytime there is an officer that
has disciplinary matters that would be—
THE COURT:  It's Brady. 
MR. HORN: Absolutely.  We inquire of the Internal Affairs
Department of the Tulsa Police Department for that information and
they provide it, or they provide us a letter saying there is none.  And
we will get that, especially given the fact that Mr. Lynn has affirmed
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to the Court that he is personally aware of at least two times he has
been disciplined.

(Transcript of  Hearing of September 21, 2005 in Case No. 04-CR-167-HDC at

Page 8, Lines 12-24; the case that generated appeal numbers 06-5036 and 08-

5116).

The material existed, it was clearly Brady material, and Mr. Williams would

not known to have asked for it had it not come to light independent of the

Government’s efforts.  As set forth in the record in the first trial (and in Mr.

Williams’s  Reply Brief in the first appeal, 06-5036), that material, while clearly

Brady material, came to light despite, not because of, the police department’s and

the Government’s efforts:

THE COURT: “Are we ready for the jury?”
MR. LEWIS:    “Not quite, Your Honor.  I just have one thing I would
like to make a record on.  Your Honor, I need to correct the record on
the bench conference we had yesterday regarding the evidence that we
argued tended to be admissible for credibility purposes on Officer
Henderson, the prior misconduct.  I stated at the time that that was
provided to - - that the information that we had, that the documents
that we had was provided to us by the government and that’s not
correct. We came into that - - those documents through another
attorney in town.” 

(Trial Transcript, Case No. 04-CR-167-HDC  Page 209, Lines 24-25 through Page

210, Lines 1-7);

MR. LEWIS:   “....But we didn’t get what we got from them and that
looks like Brady material....
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(Trial Transcript, Case No. 04-CR-167-HDC  Page 211, Lines 11-12);

MR. LYNN:    “I obtained it in a civil case.”

(Trial Transcript, Case No. 04-CR-167-HDC Page 211, Line 21).

The Government failed to provide what it clearly was obligated to provide. 

As Docket No. 17 points out, as well as Docket No. 74 in Case No. 04-CR-167-

HDC , the Brady violation here wasn’t that the Government failed to disclose that

Officer Henderson had been found not to be telling the truth on two other

occasions. The Brady violation was that the Government, and the district court,

despite a “plausible showing” failed to produce and order produced, respectively,

the entirety of the available record about Officer Henderson’s ethical lapses.

In particular, Numbered Paragraph 3, to Page 4 of Exhibit “B” to Docket No.

74 in Case No. 04-CR-167-HDC3  indicates that Officer Henderson was

investigated by Internal Affairs for lying on a probable cause affidavit:

 “ISSUES INVESTIGATED ...3. Did Officer Jeff Henderson violate Rule 8,
Duty to be Truthful and Obedient by entering false information into a
Probable Cause Affidavit, an offense report and in his Internal Affairs
Interview?”
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 The facts supporting the allegation are set forth on Pages 18-20 of Exhibit

“B” to Docket No. 74 in Case No. 04-CR-167-HDC .  However, Mr. Williams’s

counsel never obtained the ultimate findings of that internal affairs investigation.

As Mr. Williams stated in Docket No. 74 in Case No. 04-CR-167-HDC :

 “Exhibit ‘B’ seems to indicate that Officer Henderson lied on a Probable
Cause affidavit, but it is unclear exactly what was concluded in that
particular matter- - that is why the entirety of Officer Henderson’s Internal
Affairs files are sought.” 

That was raised again at trial:  “I never found a finding in that regard.” (Trial

Transcript, Page 61, Line 22). It had been an issue in the first trial as well: “There’s

no indication as to what the ultimate result was.”(Trial Transcript, Case No. 04-

CR-167-HDC  Page 151, Lines 2-3).

It is also  very important to note how the one irrefutable  piece of evidence

of Mr. Henderson’s mendacity was characterized and processed by the police

department.  The police department chose to characterize the conduct it punished

as a failure to keep Mr. Henderson’s dispatch informed as to his whereabouts and

as bringing a personal dispute into official business (SeeU.S. v. Williams, Case No.

04-CR-167-HDC in the United States District Court for the Northern District of

Oklahoma, the case from which Appeal No. 06-5036 and 08-5116 were generated,

Dkt. No. 82-2, Exhibit “F”).The police department did not characterize the conduct

as “lying”, which it certainly was.
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Those two instances of reluctance or hesitance by the police department to

fairly and honestly process requests for IAD material and to fairly and honestly

review and produce  IAD material demonstrate the need, when a “plausible

showing” is made, for, at the very least, in camera review of the material sought4.

  The general rules regarding impeachment material and meaningful cross-

examination have been specifically applied to the Internal Affairs files of Police

Departments: “We agree ‘that there may indeed be situations in which evidence

from…internal investigations will bear heavily on the credibility of a testifying

police officer.’” U.S. v. Fuentez, 231 F.3d 700, 705 (10th Cir. 2000) (citing U.S. v.

Johnson, 968 F.2d 765, 767 (8th Cir. 1992)). There is no privilege against

disclosure. See In Re Jury Grand Jury Subpoenas December 7 and 8, Issued to Bob
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Stover, Chief of the Albuquerque Police Department  v. U.S., 40 F.3d 1096 (10th

Cir. 1994).

To be even more precise, not only are IAD files discoverable, their contents,

when they bear on the subject officer’s character for truthfulness or untruthfulness,

are admissible as well:  U.S. v. Nelson, 365 F.Supp.2d 381 (S.D. N.Y. 2005).

In Nelson, the Government sought to preclude a Defendant from 

cross-examining a police officer about an internal affairs investigation which

concluded that his testimony in the internal affairs investigation was not credible.

The court denied the Government’s motion on that point, noting the Brady-inspired

Constitutional considerations set forth above: 

"Moreover, given the Court's view that Commissioner Sarner's finding is in
fact probative of Rodriguez's credibility, prohibiting inquiry into that finding
on cross-examination would render ineffective the requirement that the
Government disclose the finding to the defendant pursuant to Giglio v.
United States, 405 U.S. 150, 92 S.Ct. 763, 31 L.Ed.2d 104 91972).  Giglio
held that, where ‘reliability of a given witness may…be determinative of
guilt or innocence,' the government must disclose any ‘evidence affecting
[that witness's] credibility.' Id. at 154 (quoting Napue v. Illinois, 360 U.S.
264, 269, 79 S.Ct. 1173, 3 L.Ed.2d 1217 (1957)).  In light of the fact that
Commissioner Sarner's finding is quintessential Giglio material, a ruling
that, once produced, the defense could not use this material would be in
tension with the requirement that the Government disclose it. Viewing all of
these considerations in the context of the presumption in favor of
admissibility as well as the heightened importance of the right to confront
witnesses as a protection for criminal defendants, the Court finds that Nelson
may, in cross-examining Rodriguez, inquire into Commissioner Sarner's
finding regarding Rodriguez's credibility."
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Nelson, 365 F.Supp. 2d at 391.

The Nelson court noted principles that strongly favored admission:

"'…wide latitude should be allowed…when a government witness in a
criminal case is being cross-examined by the defendant, and the trial judge's
discretion ‘cannot be expanded to justify a curtailment which keeps from the
jury relevant and important facts bearing on the trustworthiness of crucial
testimony…" and that " Where evidence of witness character is offered by a
defendant in a criminal proceeding, the policy of promoting accurate fact
finding may have constitutional underpinnings.' In addition, the Federal
Rules of Evidence generally favor admission of evidence, such that ‘if there
is a doubt about the existence of unfair prejudice, confusion of the issues,
misleading, undue delay, or waste of time, it is generally better practice to
admit the evidence, taking necessary precautions by way of
contemporaneous instructions to the jury followed by additional admonitions
in the charge."

Nelson, 365 F.Supp.2d at 386-387, citing U.S. v. Pedroza, 750 F.2d 187, 195-196

(2d Cir. 1984); Gordon v. U.S., 344 U.S. 414, 423 (1953) ; Wright & Miller, §

6118 and Weinstein &Berger, § 403.02[2][c].

Impeachment material such as Mr. Henderson’s lying about his whereabouts

in order to vindicate a personal grievance qualified as  “evidence favorable to the

accused” under Brady: “Impeachment evidence....is ‘evidence favorable to the

accused’” and falls “within the Brady rule.” U.S. v. Bagley, 473 U.S. 667, 676

(1984). 
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The district court characterized the material as Brady material, (Trial

Transcript, Volume I, Page 62, Lines 5-6). As set forth above, so  had a different

judge of the district court (and the Government) in the first incarnation of this case.

Thus, the district court should have allowed cross-examination on that topic at

trial. 

 The district court should have, after ordering in camera or direct production

of Mr. Henderson’s Internal Affairs files, also have allowed any other instances of

mendacity demonstrated by review of that record to be brought out on cross-

examination as well. The Sixth Amendment guaranteed those opportunities to Mr.

Williams.

The Sixth Amendment guaranteed Mr. Williams and every accused citizen

the opportunity to effectively cross-examine the witnesses against him; it is a

"fundamental right":

 [the] "‘...right of cross-examination is included in the right of an accused in a
criminal case to confront witnesses against him' secured by the Sixth
Amendment..." 

Bruton v. U.S., 391 U.S. 123, 126 (1968);

"...the rights of confrontation and cross-examination are among fundamental
requirements of a constitutionally fair trial." 

Parker v. Gladden, 385 U.S. 363, 365 (1966).
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The district court, when refusing to let the subject be brought up on cross-

examination, simply stated that it “..looked at that, and we couldn’t find that it was

relevant.” (Trial Transcript, Volume I, Page 61, Line 25).  Credibility is always

relevant:

“...credibility is always an issue of consequence and while ‘testimony which
aids in the jury's determination of a (witness's) credibility and veracity (is always
relevant)’”

U.S. v. Quinto, 582 F.2d 224, 233 (2d Cir. 1978)(citation omitted); See also:

“...the cross-examiner is not only permitted to delve into the witness’s
perceptions and memory, but the cross-examiner has traditionally been allowed to
impeach, i.e., discredit the witness....”

Davis v. Alaska, 415 U.S. 308, 316 (1974);

“The jury’s estimate of the truthfulness and reliability of a given witness
may well be determinative of guilt or innocence...”

Napue v. Illinois, 360 U.S. 264, 269 (1959).

The district court, by not allowing cross-examination of Mr. Henderson on

his credibility, committed a Constitutional violation by completely precluding that

highly relevant area of cross-examination:

“...we underscore that a constitutional violation occurs when the defendant is
prohibited from engaging in ‘otherwise appropriate cross-examination that, as a
result, precludes him from eliciting information from which jurors could draw vital
inferences in his favor. ...Put another way, a defendant's right to confrontation
may be violated if the trial court precludes an entire relevant area of
cross-examination.”
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U.S. v. Montelongo, 420 F.3d 1169, 1175 (10th Cir. 2005)(citations

omitted)(emphasis added).

While, as set forth above, the district court never ruled on the motion for in

camera production of Mr. Henderson’s IAD files, and never indicated why, a clue

as to the district court’s thinking on the issue is available in the related matter of

the district court’s refusal to allow Mr. Williams to effectively attack the search

warrant.

The Search Warrant and the Informant

The district court should have at least ordered in camera production of the

informant and Officer Henderson, pursuant to U.S. v. Kiser, 716 F.2d 1268 (9th Cir.

1983) and U.S. v. Barrera, 843 F.2d 1576 (10th Cir. 1988) in order to determine if

Mr. Williams was entitled to an open evidentiary hearing under Franks v. Delaware,

438 U.S. 154 (1978)5.

Mr. Williams moved the district court to compel the Government to produce

"RCI" and Officer Henderson for an  in  camera, ex parte examination by the Court

to determine if in fact "RCI" existed, and if so, whether the individual produced

was, in fact, "RCI" and, if so,  whether he made the statements attributed to him by

Officer Henderson. If such an in camera proceeding had established that "RCI" did

not exist, that the person produced was not "RCI", or that "RCI" did not say what
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Officer Henderson indicated in the affidavit that he said, then Mr. Williams would

have been entitled to extend the hearing under Franks: (See Kiser, 716 F.2d at 1273: 

"The first step in this case should be an ex parte, in camera hearing to
determine whether Ericson was, in fact, Miller's informant.  Kiser concedes if
the court is satisfied that Ericson was not the informant, that ends the inquiry. 
If Kiser has correctly identified the informant, the ex parte, in camera must
be extended.  Its purpose should be to determine if Kiser is entitled to an
open evidentiary hearing on his Franks claim.")

In order to entitle Mr. Williams to the in camera, ex parte production and

examination sought, he had to: (1) allege that statements in the affidavit seeking the

relevant warrant were false; (2) allege that the statements contained in the affidavit

were intentionally false or were made with reckless disregard for the truth; (3) state,

with particularity, which allegations in the affidavit were false; (4) provide a

detailed offer of proof; (5) make that offer of proof contain material sufficient to

make a substantial preliminary showing of knowing or reckless falsity; (6) allege

that the falsities originate with the affiant, not the informant; and, (7) show that if

the allegedly false material is stricken from the affidavit, the affidavit would not

support a finding of probable cause sufficient for issuance of the warrant. (Kiser,

716 F.2d at 1271 and  Barrera, 843 F.2d at 1579 (citations omitted)).

As set forth in the motion (Docket No. 12, See also U.S. v. Williams, Case

No. 04-CR-167-HDC in the United States District Court for the Northern District of

Oklahoma, the case from which Appeal No. 06-5036 and 08-5116 were generated,

Case: 08-5117     Document: 01017228306     Date Filed: 11/17/2008     Page: 34



29

Dkt. No. 82-2, Exhibit “F” Dkt. No. 82), Mr. Williams made each of those required

showings. The affidavit seeking the warrant (Docket No. 12, See also U.S. v.

Williams, Case No. 04-CR-167-HDC in the United States District Court for the

Northern District of Oklahoma, the case from which Appeal No. 06-5036 and 08-

5116 were generated, Dkt. No. 82-2, Exhibit “F” Dkt. No. 82) contained falsities

that could not have been set forth without knowledge of them being false or, at the

very least, reckless disregard as to their truth or falsity.  Specifically, the affidavit

contained the following material, which was not true: 

" YOUR AFFIANT FURTHER STATES THAT IN THE PAST 48 HOURS THE
MENTIONED RCI HAS BEEN TO THE ABOVE DESCRIBED RESIDENCE
AND OBSERVED A BLACK MALE, HEREAFTER REFERRED TO AS ‘JOHN
DOE' WHO WAS SELLING COCAINE OUT OF THIS RESIDENCE. THE RCI
DIRECTED YOUR AFFIANT TO THE RESIDENCE AND POINTED IT OUT
AS THE LOCATION FROM WHICH THE RCI OBSERVED THE COCAINE.
THE RCI TOLD YOUR AFFIANT THAT THE COCAINE WAS PACKAGED
FOR SALE.  THE RCI TOLD YOUR AFFIANT THAT THE RCI HAS
OBSERVED JOHN DOE CONDUCT DRUG TRANSACTIONS FROM THIS
RESIDENCE.  THE RCI DESCRIBED THE COCAINE TO YOUR AFFIANT
AND THAT THE RCI (sic)  IS POSITIVE THAT THE ITEMS SEEN IN THE
RESIDENCE WERE INDEED COCAINE………YOUR AFFIANT FURTHER
STATES THAT JOHN DOE TOLD THE RCI THAT HE IS ONLY SELLING
COCAINE AFTER THE HOURS OF 10 P.M."

While Mr. Williams had sold drugs before, (Docket No. 12, See also 

U.S. v. Williams, Case No. 04-CR-167-HDC in the United States District Court for

the Northern District of Oklahoma, the case from which Appeal No. 06-5036 and

08-5116 were generated, Dkt. No. 82-2, Exhibit “B”), his Affidavit  indicates that
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he never sold drugs out of the residence described in the Warrant and the Affidavit.

There could be no informant who could make the statements set forth above.

The likelihood of fabrication was increased in this case because, as set forth

above,  Officer Henderson had been disciplined at least twice for violation of Tulsa

Police Department policies, and both instances were probative of Officer

Henderson's propensities regarding truthfulness.  As Docket No. 12 points out,

Exhibit “F” to Dkt. No. 82-2 in U.S. v. Williams, Case No. 04-CR-167-HDC in the

United States District Court for the Northern District of Oklahoma, the case from

which Appeal No. 06-5036 and 08-5116 were generated, indicates that Officer

Henderson misled his dispatcher about his location and activities and was punished

for it. Exhibit "G" to that motion indicates that Officer Henderson was investigated

for having knowingly submitted false information onto a Probable Cause Affidavit,

into an Offense Report and in an Internal Affairs Interview. 

In what may serve as a clue as to why the district court never ruled on the

motion for in camera review of Mr. Henderson Internal Affairs files, the district

court denied the motion for in camera production of the informant (Docket No. 27), 

and did so on the basis of at least clear factual errors.

There was one instance of clearly documented and proven misconduct

involving lying by Mr. Henderson. That was the time when he lied about where he

was so that he could go take up some personal beef he had with someone at a bar. 

There was a finding of wrongdoing on Mr. Henderson’s part in that incident. That
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finding appeared, as the district court said it did, in Exhibit “F” to Docket No. 82-2

in U.S. v. Williams, Case No. 04-CR-167-HDC in the United States District Court

for the Northern District of Oklahoma, the case from which Appeal No. 06-5036

and 08-5116 were generated.

There were two more instances of misconduct reported against Mr.

Henderson and investigated by the Internal Affairs Department - - lying on a

probable cause affidavit, and lying in an Internal Affairs investigation.  As set forth

above, as Docket No. 13 makes clear, as the prior appeal pointed out, and as pointed

out in the prior case in the district court, Mr. Williams never had access to the

information of what finding was made in those investigations. Mr. Williams could

not find out whether Mr. Henderson was actually found to have lied in those

instances (or, more likely, been disciplined on some ground other than lying, as he

was in the bar incident).  

The lack of access to the Internal Affairs Department’s conclusion on 

those charges is what the Brady issue is all about. The district court’s finding that

“...the investigation report did not recommend any discipline be imposed against

Henderson...” (Docket No. 27, Page 8) is wrong because no conclusion, either a

determination of wrongdoing or an exoneration,  is included in that report.  The lack

of a conclusion to the investigation on the lying charges is why the district court’s

finding, that “...this suggests he was cleared of the alleged misconduct” (Docket No.

27, Page 8) is clearly wrong. That report did not contain such a conclusion, one way
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or another - - another document, as with the bar incident, (what the district court

termed an “interoffice memorandum”, Docket No. 27, Page 8) contains such

information. That’s the first “clear error” alluded to above.

Mr. Williams has doggedly sought the entirety of Mr. Henderson’s IAD file,

including the document with the conclusions reached in that investigation.  Mr.

Williams has been stonewalled at every turn.

The district court was also wrong about Page 19 of the report “showing the

results” of this investigation (Page 19, curiously enough, is missing from Dkt. 82-2,

in 04-167,  but it is NOT missing from Dkt. No. 74 in that case; it appears there as

Page 24), and it contains no “results” - - merely a recitation of accounts given of the

events in question by the participants. That’s the second “clear error” on which the

district court relied in its decision.

The district court was wrong yet again when it stated that Pages 32-336 of

Exhibit “G” “...cleared...” (Docket No. 27, Page 12, n. 3) Mr. Henderson on the use

of force allegations. They  didn’t - - there has been no disclosure of the report’s

conclusions.  Pages 32 and 33, as Page 197, contain only a summary by the Internal

Affairs Investigator.  Another document, i.e., the “internal memorandum”,  would
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provide conclusions, one way or the other. That is the third “clear error” on which 

the district court relied in making its decision.

  The entire IAD file, including both the investigative report AND its 

conclusions, would inform us as to the exact nature of any transgressions

committed by Mr. Henderson.  That is why they have been sought and it is probably

why their production has been so bitterly opposed.

 The likelihood of fabrication increased more, because, as set forth in Docket

No. 12, Exhibits "C", "D" and "E" to Dkt. No. 82 in U.S. v. Williams, Case No. 04-

CR-167-HDC in the United States District Court for the Northern District of

Oklahoma, the case from which Appeal No. 06-5036 and 08-5116 were generated, 

were strikingly similar Affidavits submitted by Officer Henderson.  In each, he

made identical or very nearly identical boilerplate representations regarding

information provided him by informants.  Each affidavit referred to help from the

informant "in excess of  ___ occasions" (seven, as in this case, ten, and  five,

respectively), each of which resulted in people being "successfully charged." Each

refers to contact with "R.C.I." in the past 72 hours.  In order to believe the

affidavits, it must be believed that Officer Henderson always had at his disposal

informants with strikingly similar individual characteristics, all witnessing

strikingly similar kinds of illegal activity.

The likelihood of fabrication increased yet more by the particular sequence of

events that transpired regarding the Affidavit and the Warrant in this case.  The first
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Affidavit and Warrant which were produced in discovery in this case were NOT the

same ones which ended up being filed in the State courthouse (compare,

Government's Exhibit  "B" to Dkt. No. 20 in  U.S. v. Williams, Case No. 04-CR-

167-HDC in the United States District Court for the Northern District of Oklahoma,

the case from which Appeal No. 06-5036 and 08-5116 were generated, Dkt. No. 82-

2, Exhibit “F” Dkt. No. 82 with Exhibit  "I" to Dkt. No. 82 in the same case, which

was actually filed in Tulsa County case SW-04-311.)  

Specifically, the "8:15"s on the Warrants are clearly different, the signature

of the Judge on each Warrant is different and the night endorsement initialing is

different.  The "ff"s on the Affidavits are different, the "5"s in the “8:15"s are

different and the "p.m"s are different as well.

These discrepancies raised an inference of irregularity. Despite this showing,

the district court refused to suppress8 the evidence obtained from the search, order

the informant’s identity disclosed (Docket. No. 10 and Docket. No. 27)(reviewed

for abuse of discretion, U.S. v. Gordon, 173 F.3d 761, 767 (10th Cir. 1999)),  or

even order in camera production and examination of the informant (Docket Nos.

10, 18 and 27).
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As set forth above, Mr. Williams made the showing necessary for in camera

production and examination of “RCI”, if he existed.  The district court’s ruling on

the matter (Docket No. 27, Page 5) in which it  relied on  In re: Matter of Search

1638 E. 2nd Street, Tulsa, Oklahoma, 993 F.2d 773 (10th Cir. 1993) was shaky, at

best. 

That case was a civil case where the Government’s interest in the “informer’s

privilege” is stronger than in  a criminal case Id. at 775, owing to fear of reprisal Id.,

at 774.  The stated objective of the aggrieved party in that case was to find out the

name of the informant so he could be sued Id. at 776.

In this instance, as set forth exhaustively above, the purpose was simply to

find out if the informant existed.  They are clearly very different motives and

factual circumstances.

It is true, as the district court pointed out, there is no “...firm rule that an in

camera hearing must be held anytime a defendant requests the identity of an

informant.” (Docket No. 27, Page 5, citing In re: Matter of Search 1638 E. 2nd

Street, Tulsa, Oklahoma, 993 F.2d 773 (10th Cir. 1993) ).  

It is equally true, however (and relevant) that such a hearing should be held

when a Defendant in a criminal case makes the showing that Mr. Williams made.

Voluntariness/Jackson v. Denno

The district court found Mr. Williams’s “confession” to be voluntary and

admissible (Docket No.  31). This finding, however, required a positive finding on
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the credibility of Mr. Henderson (See Docket No. 31, Page 12)- - which, as set forth

above was not as solid as it should have been. 

Proportionality

            21 U.S.C. § 851's effect in this case, the imposition of life imprisonment

without the possibility of  release, is unconstitutional.  The Eighth Amendment

forbids “Cruel and Unusual” punishment. Punishment that is disproportionate to the

crime is per se “Cruel and Unusual”, and therefore unconstitutional: 

“In sum, we hold that as a matter of principle that a criminal sentence must be
proportionate to the crime for which the defendant has been convicted.” 

Solem v. Helm, 463 U.S. 277, 290 (1983).

     Solem set forth a three-factor test to determine the proportionality of a sentence:

(1) the gravity of the offense and the harshness of the penalty; (2) sentences

imposed on other defendants in the same jurisdiction; and (3) sentences for the

same crime in other jurisdictions. Id. 291.

     The Tenth Circuit has interpreted a later case, Harmelin v. Michigan, 501 U.S.

957 (1991), as narrowing the three-part Solem test.  The proportionality

examination now focuses on whether the sentence is grossly disproportionate in

relation to the crime before moving to the other two factors. Hawkins v. Hargett,

200 F.3d 1279, 1283  (10th Cir. 2000)(See also Duran v. Castro, 227 F.Supp.2d
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1121, 1127 n.7 (E.D. Cal. 2002), reaching the same conclusion about the effect of

Harmelin9).

     Such an analysis calls for a comparison of the magnitude of the crime with the 

severity of the punishment.

Severity of the Penalty

     The penalty, life imprisonment without parole, is as serious as a penalty can get

save death. It is “...the most severe punishment available next to capital

punishment.” Duran v.Castro, 227 F.Supp.2d 1121, 1127-28 (E.D. Cal. 2002). Little

more need be said about the severity of the penalty in this case.  The severity of the

sentence qualifies under any reasonable standard for proportionality review.

Gravity of the Offense

     This portion of the proportionality review requires evaluation of the harm

caused by the conduct, including whether or not it was violent:

    “To determine the gravity and seriousness of defendant’s crimes, objective
criteria are employed. Included in this evaluation are considerations such as the
harm caused or threatened to the victim and society and the defendant’s culpability. 
Significant queries in this analysis are whether the crime was a lesser included
offense, whether it was an attempted or a contemplated crime, whether the crimes
involved violence, and the absolute magnitude of the crime.”
 
 People v. Gaskins, 923 P.2d 292, 295 (Colo. App. 1996).

Case: 08-5117     Document: 01017228306     Date Filed: 11/17/2008     Page: 43



10This demonstrates two particularly troubling aspects of 21 U.S.C. § 851's
effect. First, the inability to challenge predicate convictions more than five
years old, which is unconstitutional: “Due Process requires that a defendant
not be sentenced on the basis of misinformation of a constitutional
magnitude. ‘This right is protected by the requirement that the defendant be
given notice of and an opportunity to rebut or explain information used

38

     Possession of 107.91 and 210.9 grams of cocaine base with intent to distribute

it, does not justify life imprisonment without the possibility of parole.  It is

undisputed that there are no victims of the offenses for which life imprisonment is

sought: “There are no identifiable victims of the offense.” (Presentence

Investigation Report, Page 6, Numbered Paragraph 11).   Thus Mr. Williams cannot

be said to have harmed or threatened harm to any victims for purposes of

proportionality analysis.

     The crimes at issue  admittedly have the potential to make a negative impact on 

society, perhaps a significant one, but not one of  a degree commensurate with the 

forfeiture of freedom forever. 

The offenses in question were not completed for purposes of proportionality 

analysis.  The crack cocaine at issue  had not been distributed to the public.  

     The crimes at issue were not violent.

      Lastly, and most important,  the “absolute magnitude” of the crimes just doesn’t

rise to the level of something for which a man should forfeit freedom for the

remainder of his natural life.  The magnitude of the offenses at issue is mitigated by

at least six factors10.  
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          First, Mr. Williams was released when arrested on July 27,  2004 on what

would eventually form one of the charges on which he was found guilty and to

which the life imprisonment enhancement purportedly applies (possessing and 

intending to distribute 107.91 grams of cocaine base):

“Q. And you let him go after he was at the police station, correct?
   A. Correct.”

(Trial Transcript, Volume I, Page 65, Lines 7-9);

“Q. You let Mr. Williams go home that night, didn’t you?
“A. Yes, sir.”

(Transcript of Motion Hearing of April 8, 2008, Page 31, Lines14-15);

“Q. ...you unarrested him that night; is that correct?
A. That’s correct.
Q. And so you just released him?
A. Yes.”

(Trial Transcript, Case No, 04-167 HDC,  Page 147, Lines 22-25 through Page 148,

Line 1; See also Trial  Transcript, Case No. 04-167-HDC, Page 198; Dkt. No. 83, in

Case No. 04-167-HDC, Exhibit  B, Paragraph 7.  
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           Had the acts for which Mr. Williams was arrested On July 27, 2004, and

which ultimately became facts tried in this case been acts  malum in se of truly

significant magnitude, Mr. Williams would not have been released.

      Second, when Mr. Williams was finally charged with the offenses for which he

was initially arrested, it was because Mr. Williams did not fulfill a pledge he made

when originally arrested to cooperate with the police:

“Q. And you re-arrested him that night or arrested him because he didn’t stay
in touch with you from back in July, correct?
A. This was during the daytime. We arrested him during the day on October
5th from the felony warrant he had.
Q. Did the warrant come about because you’d expected him to stay in touch    

       with you?
A. The warrant - - I issued the warrant for his arrest for the fact that he did      

      not fulfill his agreement.
Q. And that would be staying in touch with you to cooperate, correct?
A. Yes.”

(Trial Transcript, Volume I, Page 69, Lines 13-24);

“Q. And how long did he stay released?
 A. Until he was arrested on October 5th, I believe it was, on the car stop.
 Q. And did you have any contact with him in the meantime?
 A. None.
 Q. Did you cause charges to be filed against him in some way?
 A. Yes.
  Q. When did you do that?
  A. I would have to look....Probably within two to three weeks of not              
   hearing from him.  I gave him ample opportunities to try and contact me.      
   failed to do so, he did not call or come by my office.”

(Trial Trancript, Case No., 04-167-HDC, Page 148, Lines 2-14).  

     It is not the magnitude of the offenses that places  Mr. Williams in jeopardy of 

suffering  a life sentence- - it is  not cooperating with the police.
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        Third, it is undisputed that there are no victims of the offenses for which life 

imprisonment was imposed: "There are no identifiable victims of the offense." 

(Presentence Investigation Report, Page 6, Numbered Paragraph 11).

       Fourth, the crack cocaine at issue (318.81 grams) did not reach the public.  The 

crime of conviction which resulted in the life sentence was not a completed

offense- - it was an inchoate offense, and they  are usually sentenced more lightly

(See generally U.S.S.G. § 2X1.1(b))).

        Fifth, the Supreme Court recently allowed for less draconian punishment for

crack cocaine offenses Kimbrough v. U.S.,128 S.Ct. 558 (2007)- - and so has the

United States Sentencing Commission.  If sentenced pursuant to provisions

regarding powder cocaine for 318.81, the drug quantity table produces a sentence

far less than life.

           Sixth, and perhaps most important of all:  the life sentence that was imposed

in this case came down as a result of Mr. Williams being unable to reach a plea

agreement with the Government- -not because of the inherent magnitude of the

crimes charged against Mr. Williams.  Following a conference conducted pursuant

to Fed.R.Cr.P. 11 (See Docket No. 46, Page 7, incorporating by reference, pursuant

to district court policy, Dkt. No. 80-2, in Case No. 04-167-HDC, Pages

denominated by the Court’s electronic filing system as Pages 1 and Pages 18-20),

Mr. Williams declined to accept a plea deal that would have imposed a far lighter

sentence (the statutory minimum and maximum terms of imprisonment were five
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years and 40 years, respectively) - -  with a provision for a downward departure

under U.S.S.G. § 5K1.1 or Fed.R.Cr.P. 35,   which would have reduced Mr.

Williams’s sentence even further (Docket No. 46, Page 7, incorporating, puruant to

district court policy, Docket No. 80-2, in Case No. 04-167-HDC, Pages

denominated by the Court’s Electronic Filing System as  Pages 21-36; Docket No.

80-3, Pages denominated by the Court’s Electronic Filing System as 

Pages 1-17). These negotiations took place in March and May, 2005.   It was only

after these negotiations fell through that the Government filed the Enhancement

Information (Docket No.  45 in Case No. 04-167-HDC)(filed June 15, 2005)  which 

triggered the life sentences.

           Quite simply, Mr. Williams now faces a life sentence because he declined to 

continue to cooperate with the police. That is unconstitutional:

          “ ‘It is one thing to extend leniency to a defendant who is willing to
cooperate with the government; it is quite another thing to administer additional
punishment to a defendant who by his silence has committed no additional
offense.’”

U.S. v. Stratton, 820 F.2d 562, 564 (2d Cir. 1987)(citations omitted).

                       Other Sentences

     Sentences in the federal system for violations of 21 U.S.C. § 841 in which 

Enhancement Informations are not filed under 21 U.S.C. § 851  are usually lower

than life without parole. In this case a sentence under the now advisory Guidelines 
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would have been 360 months to life (Presentence Investigation Report, Page 15,

Numbered Paragraph 56).  More important, if Mr. Williams was sentenced on the

basis of powdered, rather than crack cocaine, his sentence would have been 130-162

months. 

The statistical information regarding sentences for the same conduct in the

various State systems is lacking at this time.  However, the Court is allowed to take

judicial notice that such sentences would most likely be lower than life without

parole, as sentences in the State systems11 are generally lower than those in the

federal system, depending on whether a particular jurisdiction  has a “three strikes

and you’re out” or similar law.

CONCLUSION

The district court denied Mr. Williams the ability to meaningfully challenge

the search warrant and his chief accuser. The district court wrongly allowed

evidence of a “confession” to reach the jury. The sentence imposed was

disproportionate to the crime charged.

The convictions and sentences must fall.
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Oral Argument Statement

Oral argument is requested to take advantage of the unique opportunity it

provides to clarify Mr. Williams’s positions on the issues and to address any

questions the Court may have about the content of the record.

Respectfully submitted, 

S/Fred Randolph Lynn
Fred Randolph Lynn, OBA # 15296
810 South Cincinnati Avenue
Suite 110
Tulsa, Ok. 74119-1601
(918) 582-2455
(918) 392-7936 (facsimile)
fredrandolphlynn@gmail.com

Attorney for Mr. Williams

CERTIFICATE OF SERVICE

I hereby certify that on this 17th day of November, 2008, I mailed a copy of

this Brief to Ms. Leena Alam, Esq., Assistant United States Attorney, at 110 West

Seventh Street, Suite 300, Tulsa, Oklahoma 74119-1020 with sufficient first-class

United States postage prepaid thereon to ensure timely delivery.  
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I further certify that on this 17th day of November, 2008, I mailed the

original and 7 copies of this Brief to Ms.  Elisabeth A. Shumaker, Clerk of this

Court, at 1823 Stout Street, Denver, Colorado, 80257-1823 with sufficient

first-class United States postage prepaid thereon to ensure timely delivery as well.

I also certify that on this 17th day of November, 2008, I e-mailed a copy of this

Brief to Ms. Elisabeth A. Shumaker, Clerk of this Court, at

ESubmission@ca10.uscourts.gov in a native PDF format. 

I certify that on this 17th day of November, 2008, I e-mailed this 

Brief to Ms. Leena Alam, Esq., Assistant United States attorney at

leena.alam@usdoj.gov in a native PDF format.

S/Fred Randolph Lynn

CERTIFICATE OF DIGITAL SUBMISSION

I certify that: (1) all required privacy redactions have been made and every

document submitted in Digital Form or scanned PDF format is an exact copy of the

written document filed with the Clerk;  and (2) the digital submissions have been

scanned for viruses with McAfee Virus Scan©, Engine Version 4400, updated

November 17, 2008, and that according to that program, are free from viruses.

S/Fred Randolph Lynn
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Fed.R.App.P.32(a)(7)CERTIFICATE

I hereby certify that this Brief, excluding the cover, table of contents, table of

citations, statement with respect to oral argument, various certificates and

10thCir.R.28.2(A) addendum, etc., contains 10, 742 words.

S/Fred Randolph Lynn
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